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THE REVISION OF THE LAWS OF THE UNITED STATES 

JUNE 22, 1874, President Grant put his signature to a great 
quarto volume which we know as the United States Revised 
Statutes. This has since been amended, and many additions have 
been made to the general laws of the United States which have not 
been incorporated in the Revised Statutes. These are scattered 
through the Statutes at Large, mingled with many temporary pro- 
visions. To convert this chaos into order, Congress in 1897 created 
a Commission to revise the Criminal and Penal Laws of the United 
States. In 1899 the duties of this Commission were extended to a 
revision of the Judiciary Acts, and in 190 1 it was authorized to 
revise and codify "all the laws of the United States of a permanent 
and general character." The Commission was authorized to "pro- 
pose and embody in such revision changes in the substantive exist- 
ing law." 

The Commission charged with this important and difficult task, 
now consists of David K. Watson, William D. Bynum and John L. 
Lott. They have reported to Congress a Penal Code known as 
House Bill 17984, which was reported favorably from the Com- 
mittee on Revision of the Laws, April 12, 1906. The Commission 
has also recommended to Congress a Judiciary Act known as House 
Bill 1497 1. This was introduced February 15, 1906, and has been 
referred to a Joint Committee of the two Houses, of which Mr. Ful- 
ton of Oregon is Chairman on the part of the Senate, and Mr. R. O. 
Moon of Philadelphia is Chairman on the part of the House. 

When it is remembered that the entire federal criminal law is 
statutory, the importance of this Penal Code can be realized. It 
deals with offences against the federal government in all its varied 
functions, with offences on the high seas and in navigable waters, 
and contains the whole body of criminal law applicable to the terri- 
tories, colonies, the District of Columbia, and the various forts and 
reservations within the jurisdiction of the United States. It is 
carefully prepared and well considered, and yet there is one curious 
omission. In Section 356 the words "vessels of the United States" 
is defined to mean "vessels owned in whole or in part by the United 
States or any citizens thereof, or any corporation created under the 
laws of any of the states thereof." The words "on chartered" should 
be inserted after the word "owned." It does not appear to be gen- 
erally known that commerce of an extensive and profitable character 
is carried on by citizens of the United States in vessels flying a 
foreign flag, but chartered by our citizens. In all the discussions 
about ship subsidies this fact appears to be entirely overlooked. 
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One very important addition is made by this Penal Code to the 
legislation intended to secure the safety of persons traveling on 
the water. When the dreadful loss of life on the "Slocum" in New 
York harbor startled every citizen, the federal officers in the Depart- 
ment of Justice discovered, that the existing statutes punishing the 
owners of vessels for neglect or violation of law whereby the life of 
any person was destroyed, did not apply to the officers of corpora- 
tions owning such vessels. Section 302 of this Penal Code removes 
this defect and subjects the executive officer "of such corporation 
for the time being, actually charged with the control and manage- 
ment of the operation, equipment or navigation of such steamboat 
or vessel" to the same punishment as if he were himself the owner. 

The revision of the Judiciary Act is perhaps of even greater 
importance than that of the Penal Code. The most conspicuous 
change proposed by it is in the organization of the Federal Courts. 
According to the report of the Commission the District Courts of 
the United States will have full original jurisdictions not only in 
admiralty as at present, but at law and in equity. The Circuit Court 
of Appeals changes its name to Circuit Court, and the original 
jurisdiction of the Circuit Court is divested. This change is cer- 
tainly in the interest of simplicity, and has met with general 
approval. But many amendments have been suggested to some of 
which attention will now be called. In March last the Admiralty 
bar of New York had a meeting, and appointed a committee to 
examine this Judiciary Act and suggest amendments thereto. One 
of the most important of these is one which confers upon each Judge 
of the Circuit Court under the new system, the powers of a District 
Judge. This would enable the Judges of the Appellate Court to sit 
at Nisi Prius and to aid in the disposition of interlocutory business 
in the courts of original jurisdiction. Our experience shows that it 
is of great value to the Judges of Appellate Courts to transact at 
least some part of the business of the courts of original jurisdiction. 
This proposed amendment retains the analogy of the existing sys- 
tem, which gives to District Judges assigned for the purpose, the 
powers of a Circuit Judge. 

Another important amendment is that retaining the present prac- 
tice in admiralty and equity causes which transmits to the Appellate 
Court the full record. The Revision provides for a bill of excep- 
tions in such cases. Experience shows that the ability of the 
appellate tribunal in admiralty and equity appeals to dispose of the 
whole cause upon the merits is of great public advantage. It obvi- 
ates the necessity of a new trial, it disposes of the case finally upon 
the merits, and removes from the consideration of the Appellate 
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Court a hundred technical points which in common law cases lead to 
discussion of whether or not there has been reversible error in the 
court below, and eliminate in many cases the consideration upon 
the merits, to which every litigant should be entitled. 

Quite in line with this last amendment is another that has been 
suggested by members of the bar, that was discussed by the Ameri- 
can Bar Association at its last meeting, and has been submitted to 
the Joint Committee. A similar amendment is recommended by the 
President in his Annual Message, as follows: 

"No judgment shall be set aside or new trial granted in any case, 
civil or criminal, on the ground of misdirection of the jury or the 
improper admission or rejection of evidence, or for error as to any 
matter of pleading or procedure unless, in the opinion of the court 
to which the application is made, after an examination of the entire 
cause, it shall affirmatively appear that the error complained of has 
resulted in a miscarriage of justice." 

This amendment should be added at the end of Sections 1185 and 
1290 of the proposed Judiciary Act- These deal with the appellate 
jurisdiction of the Circuit Court and the Supreme Court respectively. 
This amendment is similar to a provision which has for more than 
twenty years been in force in the English Supreme Court of Judica- 
ture. It has worked well there, has greatly diminished the number 
of new trials, has enabled the Appellate Court to dispose of the 
causes before it upon the merits, and in this way to do justice more 
promptly and fully than is possible under a more technical system. 
It was specially brought to the public attention by Judge Amidon 
of the U. S. District Court for North Dakota in an address before 
the Minnesota Bar Association delivered in 1905, and re-published 
in The Outlook for July 14, 1906. 

Under the present system in common law cases the Court seldom 
feels warranted in giving a decision upon the merits, but affirms if 
it finds no reversible error and reverses if it finds reversible error. 
The courts have differed from time to time very much as to what 
constitutes reversible error, but in general the tendency has been to 
construe an adherence to strict legal rules as the right of each 
party — and to reverse if there has been any infraction of these rules. 
This makes the trial of a case a game, in which the man wins who 
plays it most skillfully, without regard to the merits of the con- 
troversy. The rule which prevails in equity and admiralty has 
given general satisfaction to the public and the bar. There can be no 
good reason that a court sitting in admiralty or equity should have 
power and in fact be bound to render judgment upon the merits, 
while in common law cases it should be required to render judgment 
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according to technical rules, which do not affect the merits. If it 
be said that in common law cases the decision of the jury should be 
final, the answer is obvious that the proposed amendment is entirely 
in line with this proposition. It makes the first verdict final, unless 
the Appellate Court is convinced that upon the merits the judgment 
should have been the other way. 

The United States Supreme Court held in re Claassen, 140 U. S., 
200, 206, that a writ of error is a creature of statute. It follows that 
the statute can prescribe the procedure upon the writ of error. 
The evils of the present system are great — both in criminal and 
civil cases. 

In line with this are other amendments which take away the 
jurisdiction of the Supreme Court to review by direct writ of error 
judgments in capital cases. At common law there was no writ of 
error in criminal cases, nor was such jurisdiction conferred upon 
the Supreme Court until the organization of the Circuit Court of 
Appeals. The Circuit Courts are entirely competent to decide upon 
writs of error in criminal cases, and the jurisdiction of the Supreme 
Court in such cases is generally invoked for delay. The possibility 
of this is a great scandal in the administration of justice. 

It is not proposed to divest that court of the jurisdiction of writs 
of error in criminal cases which really involve questions of consti- 
tutional law. It is, however, essential to the administration of jus- 
tice that such writs of error should not be sued out as a matter of 
right, but only when a Justice of the Supreme Court shall certify 
that there is probable cause to believe that the defendant was 
unjustly convicted. It is well known that constitutional questions 
have been ostensibly raised on the record upon frivolous pretexts, 
and solely for the purpose of obtaining delay by writ of error issu- 
ing out of the Supreme Court. It seems to have been forgotten that 
society has an interest in the punishment of criminals. All the 
authorities on criminology agree that the certainty of punishment 
is far more important in the prevention of crime than severity. 
The present system tends to make the punishment of crime as uncer- 
tain as human laws can make it. The old maxim is forgotten: 
Judex damnatur cum nocens absolvitur. 

There is another reason why this jurisdiction should not remain 
longer with the Supreme Court. The railroad rate legislation 
which has been adopted by the present Congress will throw upon 
that Court a great amount of additional work. Even now its 
docket is overcrowded. We have to rely upon that Court for the 
uniformity of our commercial law, yet the pressure of business is 
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such that it grants a certiorari to review the decisions of the Circuit 
Courts of Appeals very reluctantly, and dismisses many cases which 
do come before it on the ground that only questions of fact are 
involved, where formerly the cause would have been heard upon 
the merits. 

It will be seen from this brief sketch that the codification and 
revision of the federal statute law, which is now pending, is a work 
of great importance to the bar and to the public and that it deserves 
more attention than it has yet received. 

Everett P. Wheeler. 

New York. 



